
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 1 2 9 5 6 ,  o f  D o r o t h y  F .  C l a r k ,  p u r s u a n t  t o  
P a r a g r a p h  8 2 0 7 . 1 1  o f  t h e  Z o n i n g  R e g u l a t i o n s ,  f o r  a  v a r i a n c e  
f r o m  t h e  u s e  p r o v i s i o n s  ( S e c t i o n  3 1 0 3 )  t o  u s e  t h e  b a s e m e n t ,  
f i r s t  a n d  s e c o n d  f l o o r s  o f  t h e  s u b j e c t  p r e m i s e s  a s  a n  a p a r t -  
m e n t  h o u s e  i n  a n  R - 3  D i s t r i c t  a t  t h e  p r e m i s e  1 4 2 7  - 3 3 r d  S t r e e t ,  
N. W . ,  ( S q u a r e  1 2 4 4 ,  L o t  1 7 3 ) .  

HEARING DATE: J u n e  1 3 ,  1 9 7 9  

DECISION DATE: J u l y  11 ,  1 9 7 9  

FINDINGS OF FACT: 

1 .  The  s u b j e c t  p r o p e r t y  i s  l o c a t e d  o n  t h e  e a s t  s i d e  
o f  3 3 r d  S t r e e t  b e t w e e n  " 0 "  a n d  " P "  S t r e e t s ,  N .  W .  

2 .  The p r o p e r t y  i s  i m p r o v e d  w i t h  a  t w o  s t o r y  r o w .  
d w e l l i n g  w h i c h  a l s o  h a s  a  b a s e m e n t .  T h e r e  a r e  t h r e e  r e n t a l  
a p a r t m e n t  u n i t s ,  o n e  o n  e a c h  l e v e l .  They  a r e  p r e s e n t l y  o c c u p i e d .  

3 .  The a p p l i c a n t  a c q u i r e d  t h e  p r o p e r t y  i n  1955  as  a  
t h r e e  u n i t  b u i l d i n g  a n d  h a s  c o n t i n u e d  t o  r e n t  t h e  t h r e e  u n i t s  
s i n c e  t h a t  t i m e .  

4 .  No s t r u c t u r a l  c h a n g e s  h a v e  b e e n  made t o  t h e  b u i l d -  
i n g .  I t  has  b e e n  m a i n t a i n e d  i n  i t s  p r e s e n t  s t a t e  s i n c e  t h e  
t i m e  o f  p u r c h a s e .  

5 .  The a p p l i c a n t  has  b e e n  o p e r a t i n g  w i t h o u t  a  C e r t i f i c a t e  
o f  O c c u p a n c y  f o r  t h e  p r e m i s e s .  The a p p l i c a n t  t e s t i f i e d  t h a t  
s h e  was u n a w a r e  o f  t h e  n e c e s s i t y  t o  h a v e  a  C e r t i f i c a t e  o f  
O c c u p a n c y  a n d  h a d  i n s t e a d  b e e n  a p p l y i n g  f o r  a n d  b e e n  r e c e i v i n g  
a n  a p a r t m e n t  l i c e n s e .  A number  o f  t h e s e  l i c e n s e s  i s s u e d  t o  t h e  
a p p l i c a n t  w e r e  s u b m i t t e d  t o  t h e  f i l e  a t  t h e  p u b l i c  h e a r i n g .  
The a p p l i c a n t  a l s o  s u b m i t t e d  a f f i d a v i t s  a t t e s t i n g  t o  t h e  u s e  o f  
t h e  p r o p e r t y  a s  a n  a p a r t m e n t  h o u s e .  

6 .  With t h e  a d o p t i o n  o f  t h e  1 9 5 8  Z o n i n g  R e g u l a t i o n s ,  
t h i s  u s e  w o u l d  h a v e  become n o n - c o n f o r m i n g  i f  i t  h a d  h a d  a  
C e r t i f i c a t e  o f  O c c u p a n c y ,  The p r o p e r t y  w a s  n e v e r  r e g i s t e r e d  
as  a  n o n - c o n f o r m i n g  u s e .  

7 .  The a p p l i c a n t  p r o p o s e s  t o  c o n t i n u e  t h e  u s e  o f  t h e  
b a s e m e n t ,  f i r s t  a n d  s e c o n d  f l o o r s  o f  t h e  s u b j e c t  p r e m i s e s  a s  a n  
a p a r t m e n t  h o u s e .  To c o n t i n u e  t h i s  u s e  i n  t h e  R-3 D i s t r i c t ,  
t h e  a p p l i c a n t  n e e d s  t h e  a p p r o v a l  o f  t h e  BZA. 
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8 .  The s u b j e c t  p r o p e r t y  has been and c o n t i n u e s  t o  be 
managed by t h e  a p p l i c a n t .  The a p p l i c a n t  has never  r e c e i v e d  
any compla in t s  a b o u t  t h e  use of t h e  p r o p e r t y .  

9 .  The O f f i c e  of P lanning  and Development by r e p o r t  
d a t e d  June 8 ,  1979,  recommended t h a t  t h e  a p p l i c a t i o n  be 
approved on t h e  grounds t h a t  a l t h o u g h  t h i s  p r o p e r t y  does no t  
e x h i b i t  t h e  unusual or e x t r a o r d i n a r y  c i r c u m s t a n c e s  or c o n d i t i o n s  
which would w a r r a n t  t h e  g r a n t i n g  of  a  use v a r i a n c e ,  t h e  a p p l i c a n t  
provided  t h e  e v i d e n c e  t h a t  t h e  p r o p e r t y  was used a s  an a p a r t m e n t  
b u i l d i n g  p r i o r  t o  1958, and t h a t  t h e  con t inued  use of  t h i s  p r o -  
p e r t y  a s  a  t h r e e - u n i t  apa r tmen t  b u i l d i n g  w i l l  n o t  be d e t r i m e n t a l  
t o  ne ighbor ing  p r o p e r t i e s  n o r  t o  t h e  i n t e n t  o r  purposes  of  t h e  
Zoning R e g u l a t i o n s .  The Board so  f i n d s .  

The O P D  no ted  t h a t  t h e  approva l  of t h i s  a p p l i c a t i o n  w i l l  
e s t a b l i s h  t h e  a p a r t m e n t  use a s  a non-conforming use a n d  any 
f u t u r e  change i n  t h i s  use w i l l  r e q u i r e  t h e  B o a r d ' s  a p p r o v a l .  

1 0 .  The Advisory Neighborhood Commission 3-A made no 
recommendation on t h e  a p p l i c a t i o n .  

11 .  The C i t i z e n s  A s s o c i a t i o n  o f  Georgetown opposed t h e  
a p p l i c a t i o n  on t h e  grounds t h a t  t h e  basement a p a r t m e n t  was too  
f a r  below g r a d e  and t h a t  t h e r e  might  n o t  be enough l i g h t  f o r  
t h a t  u n i t .  

1 2 .  There were two l e t t e r s  on r e c o r d  from owners of 
nearby p r o p e r t y  opposed t o  t h e  a p p l i c a t i o n .  One l e t t e r  opposed 
t h e  conver s ion  of a  p r i v a t e  home t o  an apa r tmen t  house a s  
i n d i c a t i v e  o f  t h e  o v e r b u i l d i n g  of t h e  ne ighborhood.  The o t h e r  
l e t t e r s  opposed t h e  a p p l i c a t i o n  on t h e  grounds t h a t  t h e  b u i l d i n g  
has been o p e r a t e d  i l l e g a l l y  a s  an apa r tmen t  house f o r  a t  l e a s t  
t e n  y e a r s ,  t h a t  t h e  t h r e e  u n i t s  a s  opposed t o  one u n i t  p r e s e n t s  
an added f i r e  hazard  and more n o i s e ,  t h a t  s c a r c e  pa rk ing  would 
become more s c a r c e ,  and t h a t  t h e  two a d d i t i o n a l  u n i t s  would be 
d e t r i m e n t a l  f o r  h e a l t h  and s a f e t y  r e a s o n s .  

1 3 .  As t o  t h e  p o i n t s  r a i s e d  i n  o p p o s i t i o n  t o  t h e  a p p l i c a -  
t i o n ,  t h e  Board f i n d s  t h a t  i f  t h e  use had had a  p rope r  C e r t i f i c a t e  
of Occupancy p r i o r  t o  May 1 2 ,  1958,  i t  would be a  v a l i d  n o n -  
conforming use .  The B o a r d  f i n d s  t h a t  approval  of t h i s  a p p l i c a t i o n  
would n o t  c r e a t e  any new demands f o r  munic ipa l  s e r v i c e s  and 
p a r k i n g ,  s i n c e  t h e  t h r e e  u n i t s  have e x i s t e d  f o r  more than  twenty 
y e a r s ,  even though t h e r e  was no C e r t i f i c a t e  of Occupancy. While 
t h e  Board i s  a lways concerned over  unau thor i zed  use of any 
p r e m i s e s ,  t h e  Board f i n d  t h a t  t h e  e x i s t e n c e  of such use does 
n o t  b a r  t h e  a p p l i c a n t  from s e e k i n g  r e l i e f  from t h e  Board t o  b r i n g  
t h e  use i n t o  compl iance .  As t o  compliance with o t h e r  munic ipa l  
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c o d e s  a n d  o r d i n a n c e s ,  i n c l u d i n g  h o u s i n g ,  f i r e  a n d  h e a l t h ,  t h e  
B o a r d  f i n d s  t h a t  i t  h a s  n o  j u r i s d i c t i o n  o v e r  s u c h  c o d e s ,  a n d  
t h a t  b e f o r e  a  p r o p e r  C e r t i f i c a t e  o f  O c c u p a n c y  c a n  b e  i s s u e d ,  
t h e  p r o p e r  o f f i c e s  o f  t h e  G o v e r n m e n t  o f  t h e  D i s t r i c t  o f  C o l u m b i a  
m u s t  d e t e r m i n e  t h a t  a 1  1  r e l e v a n t  c o d e s  a n d  o r d i n a n c e s  h a v e  
b e e n  c o m p l i e d  w i t h .  

CONCLUSIONS OF LAW AND OPINION:  

B a s e d  o n  t h e  F i n d i n g s  o f  F a c t ,  t h e  B o a r d  c o n c l u d e s  t h a t  
t h e  v a r i a n c e  r e q u e s t e d  i s  a  u s e  v a r i a n c e ,  t h e  g r a n t i n g  o f  w h i c h  
n o r m a l l y  r e q u i r e s  t h e  s h o w i n g  o f  a n  u n d u e  h a r d s h i p  u p o n  t h e  
o w n e r  a r i s i n g  o u t  o f  t h e  p r o p e r t y .  I n  t h i s  c a s e  h o w e v e r ,  t h e  
B o a r d  c o n c l u d e s  t h a t  t h e  e v i d e n c e  i s  u n c o n t r o v e r t e d  t h a t  t h e  
s u b j e c t  d w e l l i n g  h a s  h o u s e d  t h r e e  r e n t a l  a p a r t m e n t  u n i t s  s i n c e  
p r i o r  t o  1 9 5 8  a n d  t h a t  if a  C e r t i f i c a t e  o f  O c c u p a n c y  h a d  b e e n  
o b t a i n e d  p r i o r  t o  1 9 5 8 ,  t h e  u s e  w o u l d  b e  a  l e g i t i m a t e  n o n - c o n -  
f o r m i n g  u s e .  T h e  B o a r d  n o t e s  t h a t  t h e  a p p l i c a n t  h a s  a n n u a l l y  
o b t a i n e d  a  l i c e n s e  t o  o p e r a t e  t h e  u s e  a n d  t h a t  t h e  a p p l i c a n t  
was u n a w a r e  o f  t h e  n e c e s s i t y  t o  o b t a i n  a  C e r t i f i c a t e  o f  O c c u p a n c y .  

The  B o a r d  c o n c l u d e s  t h a t  t o  t h e  g r a n t i n g  o f  t h e  r e q u e s t e d  
r e l i e f ,  w h i c h  w i l l  p e r m i t  t h e  c o n t i n u e d  u s e  o f  t h e  p r e m i s e s ,  
w i l l  n o t  c a u s e  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  g o o d  a n d  w i l l  
n o t  s u b s t a n t i a l l y  i m p a i r  t h e  i n t e n t ,  p u r p o s e ,  a n d  i n t e g r i t y  o f  
t h e  Z o n i n g  R e g u l a t i o n s  a n d  Map.  A c c o r d i n g l y ,  i t  i s  ORDERED t h a t  
t h e  a p p l i c a t i o n  b e  GRANTED. 

VOTE: 3 - 1  ( C h a r l e s  R .  N o r r i s  a n d  L e o n a r d  L .  M c C a n t s  t o  g r a n t ,  
W i l l i a m  F .  M c I n t o s h  t o  g r a n t  b y  p r o x y ,  C h l o e t h i e l  
W o o d a r d  S m i t h  o p p o s e d ,  W a l t e r  B .  L e w i s  n o t  v o t i n g ,  
n o t  h a v i n g  h e a r d  t h e  c a s e ) .  

BY ORDER OF THE D .  C .  BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 
STEVEN E .  SHER 
E x e c u t i v e  D i r e c t o r  

FINAL D A T E  OF O R D E R :  1 0 SEP 1979 
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U N D E R  S U B - S E C T I O N  8 2 0 4 . 3  OF T H E  Z O N I N G  R E G U L A T I O N S  "NO D E C I S I O N  
OR ORDER O F  T H E  B O A R D  S H A L L  T A K E  E F F E C T  U N T I L  T E N  D A Y S  A F T E R  
H A V I N G  B E C O M E  F I N A L  P U R S U A N T  T O  T H E  S U P P L E M E N T A L  R U L E S  O F  
P R A C T I C E  A N D  P R O C E D U R E  B E F O R E  T H E  B O A R D  O F  Z O N I N G  A D J U S T M E N T . "  

T H I S  ORDER O F  T H E  B O A R D  I S  V A L I D  F O R  A  P E R I O D  O F  S I X  M O N T H S  
A F T E R  T H E  E F F E C T I V E  D A T E  O F  T H I S  O R D E R ,  U N L E S S  W I T H I N  S U C H  
P E R I O D  A N  A P P L I C A T I O N  F O R  A  B U I L D I N G  P E R M I T  OR C E R T I F I C A T E  O F  
O C C U P A N C Y  I S  F I L E D  W I T H  T H E  D E P A R T M E N T  OF L I C E N S E S ,  I N V E S T I G A T I O N S ,  
A N D  I N S P E C T I O N S .  


